UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe:
JUDGE RICHARD L. SPEER

In re Richard/Carol Newdl|
Case No. 03-3462
Debtor(s)
(Related Case: 03-35946)
C & H Electricd

Plantff()
V.

Richard Newell, et d.

N N N N N N N N N N N N N N N

Defendant(s)

DECISION AND ORDER

Thiscausecomesheforethe Court after a Trid onthe Plantiff’ sComplaint to Deny Discharge. The
Plantiff’s Complaint is brought pursuant to two separate statutory sections. (1) 8 727(a)(2), fraudulently
depriving the estate of assets; and (2) 8§ 727(a)(4)(a), knowingly making a fase oath or account. Upon
review of the arguments presented by the Parties, and after having had the opportunity to consider the
evidence presented inthis case, including observing the demeanor of the witnesses, the Court findsthat the
bankruptcy discharge of the Defendant, Richard Newell, should be Denied.

A proceeding suchasthisto deny a debtor’ s discharge, is deemed a core proceeding over which
this Court has been conferred withthe jurisdictiond authority to enter find ordersand decisons. 28U.S.C.
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88 157(b)(2)(J); 1334. Pursuant to this authority, and in accordance with Bankruptcy Rule 7052, the
followingwill condtitutethis Court’ sfindingsof fact and conclusons of law. However, before beginning with
the substance underlying this Court’s decison, a procedural matter needs to be addressed. The ingtant
complaint to deny discharge is brought againg both Richard Newel | and Carol Newell, as codebtorsinthe
underlying bankruptcy case. The evidence presented at the Trid, however, was confined solely to the
conduct of the Defendant, Richard Newell; Ms. Newd | was neither called as a witness nor present at the
Trid. Assuch, with the focus of this case being placed entirely upon the Defendant, Richard Newdll, the
Complaint againgt Carol Newdll, as a codefendant, will be Dismissed.

DISCUSSION

In support of its position that the Defendant’ s discharge should be denied, the Plaintiff, as taken
from its complaint, pointed this Court to the Defendant’ sfalureto properly disclosethe following trandfers

of property:

two vintage automobiles — a 1959 Chevrolet Corvette, and a 1964 Chevrolet
Corvette;

furniture, primarily an antique table;
a 26-foot cabin cruiser boat;
atravd traler; and

certain storage cabinets.

(Doc. No. 1).
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One of the primary purposes of the Bankruptcy Code isto provideadebtor withafresh-start. As
such, the bankruptcy discharge liesat the heart of the bankruptcy process. Inorder to effectuate this policy,
abankruptcy discharge can only be denied for those reasons specified by law, and thenonly after affording
the debtor a presumption in favor of discharge. In re Ellingson, 63 B.R. 271, 276 (Bankr.N.D.lowa
1986). From a procedural standpoint therefore, it is the creditor who carriers the burden of proof to
edablish, by at least a preponderance of the evidence, that dl the eements of the applicable provision
denying the debtor’s discharge are met. Feo.R.Bank.P. 4005; Keeny v. Smith (In re Keeny), 227 F.3d
679, 683 (6 Cir. 2000).

The Fantiff’ sfirst cause of action to deny the Defendant’ s discharge is brought pursuant to 11
U.S.C. 8§ 727(a)(2), paragraphs (A) and (B). Both these paragraphs operate in tandem to implement the
bankruptcy policy that a debtor who acts with the intent to defraud the estate of potential assets, is not
desarving of the benfits provided for by the federa discharge injunction set forthin 11 U.S.C. § 524.1

In order, these sections provide:

(& The court shal grant the debtor a discharge, unless—

(2) the debtor, with intent to hinder, delay, or defraud a creditor or an
officer of the estate charged with custody of property under thistitle, has
transferred, removed, destroyed, mutilated, or concealed, or has
permittedto betransferred, removed, destroyed, mutilated, or conceal ed—

(A) property of the debtor, within one year before the date of the
filing of the petition; or

(B) property of the estate, after the date of the filing of the
petition[.]

1

Crimind pendlties are dso provided. See 18 U.S.C. 88 152, 153.
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As this gatutory language sets forth, the only distinguishing factor between these two exceptions
to discharge is thar operative time frame — with paragraph (A) looking to the debtor’ s disposition of his
or her property on a prepetition basis, specificaly within one year of the bankruptcy filing, while paragraph
(B) looks to the debtor’s postpetition disposition of property. Otherwise, the requirements of both
paragraphs (A) or (B) of § 727(a)(2) are the same: the movant must establish thet, (1) the debtor disposed
of what would have been or what is estate property — whether by transfer, concealment or other means
—and (2) through the act of digposing of the property, the debtor possessed the subjective intent to hinder,
delay or defraud an entity withan interest in such property. Barclays/American Business Credit, Inc. v.
Adams (In re Adams), 31 F.3d 389, 393-94 (6™ Cir.1994); Beauchamp v. Hoose (In re Beauchamp),
236 B.R. 727, 732 (B.A.P. 9" Cir. 1999). For this purpose, a creditor has an interest in a debtor’s
property so as to confer standing to bring an action under § 727(a)(2) to deny discharge.

In line with this Structure then, the petition date serves the function of the gatekeeper in any 8§
727(8)(2) andydss — here this date being July 30, 2003 — as no matter a debtor’s intent, transfers of
property that occur morethanone year prior to the filing of adebtor’ s bankruptcy petitiondo not fal within
the purview of either paragraph (A) or (B) of § 727(a)(2). Ingpplying this date to the evidence presented,
the following two items of property, as set forth in the Plaintiff’s complaint, are implicated in this matter:

(2) the boat, with the evidence showing that the Defendant sold this property on
Jduly 7, 2003, less than one month prior to filing for bankruptcy relief, thereby
faling within paragraph (A)’s one-year prepetition window, (F. Ex. No. 6); and

(2) the 1959 Corvette, with the evidence showing that as of September 26, 2003,
the Defendant till held title to the vehicle, thus implicating the postpetition
prohibition of disposing of estate property as set forth in paragraph (B), (Al Ex.
No. 6).
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As to the other items of property, thereis insuffident evidence before this Court to make a finding that
ether the Defendant ill maintained possession of the property after filing for bankruptcy or that the
Defendant disposed of the property within one year of filing for bankruptcy relief.

Turning next to the two elements both paragraphs (A) and (B) of § 727(a)(2) have in common —
an edtate interest inthe property and fraudulent intent — there is no question that both the boat and the car
otherwise qudify as estate property. 11 U.S.C. § 541(a) (property of the estate includes dl legd and
equitable interests of the debtor). Thus, asis commonly the focus in a matter brought under § 727(a)(2),

the determinative issue in this case becomes one of intent.

For both paragraphs (A) & (B) of § 727(8)(2), the leve of fraudulent intent required to deny a
debtor’s discharge is that of actua intent. Keeney v. Smith (In re Keeney), 227 F.3d 679, 683 (6™ Cir.
2000). Thisisasubjective standard as distinguished from condructive intent which, based solely upon the
gpplicationof objective criteria, may ariseby operation of law. Seeld.; Bank of Pennsylvaniav. Adlman,
541 F.2d 999, 1003 (2™ Cir.1976). Although actud intent is difficult to prove directly, it may be
established indirectly through the use of circumstantia evidence. Robertson v. Dennis(Inre Dennis), 330
F.3d 696, 701-02 (5™ Cir. 2003).

When applied to a prepetition transfer of property under 8 727(a)(2)(A), circumstantia evidence
may include, but is not limited to those badges of fraud normdly applied when making a determination as
to the existence of a fraudulent transfer. Common in this regard are the falowing indicia (1) a lack of
adequate considerationfor the property transferred; (2) afamily or closerdationship betweenthe parties;
(3) the retention of possession for use and benefit; (4) the financia condition of the transferor before and
after the trandfer; (5) the cumulaive effect of the transactions and course of conduct after the onset of
financid difficulties or threat of suit; and (6) the genera chronology and timing of events. Ingersoll v.
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Kriseman (In re Ingersoll), 124 B.R. 116, 121-22 (M.D.Ha1991). Here, with regards to the
Defendant’ s prepetition transfer of his boat, such indicia do not bend in his favor.

To gart with, and as applied to the first of the above badges, the evidence presented shows that
the Defendant, in the time leading up to his bankruptcy, placed an ad to sdll his boat, asking $7,500.00.
(A. BEx. 1). Thus, from an evidentiary standpoint, this Court must start with the assumption that the
Defendant’ sasking pricecongtituted, at |east within reasonable percentage tol erances, thefair-market vdue
of the boat. Y e&t, the boat was subsequently sold by the Defendant for just $500.00, —i.e., just over 5%
of the origind asking price — thereby placing the burden on the Defendant to judtify the low amount of

consderation received in the transfer. (Fl. Ex. No. 5).

On this burden, the Defendant ascribed the low sale price to a “bad motor.” However, while
possibly convincing ininsolation, thisjustificationlacks persuasive waght whenit is considered thet at least
three other badges of fraud — specifically, the second, fourth and sixth — are present here: the Defendant
did not I the boat in an arm’slength transaction; but rather sold the boat to his brother less than one
monthbeforefilingfor bankruptcy. Also, carrying thistiming aspect a step further, it canbe safely assumed,
given the close proximity with his bankruptcy filing, that at the time he sold the boat, the Defendant was
insolvent. Againg these indicia, no particularized explanation was offered in rebuital.

On balance then, the cumulative weight of theseindiciais aufficent to sustain afinding of fraudulent
intent as applied to 8 727(a)(2)(A). However, evenif thiswere not the Situation, one facet of this particular
case tips the baance heavily on the sde that the Defendant acted with the requisite fraudulent intent as
applied to 8§ 727(a)(2): the Defendant failed to disclosethe trandfer of the boat in his bankruptcy petition.
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Theintegrity of the bankruptcy process requiresthat adebtor honestly, fully and accuratdly disclose
that information which the law requires. Among other things, the law requires that a debtor, in ther
bankruptcy petition, disclose al present interestsin property aswel astransfers of property made by the
debtor within the year immediately preceding the filing of the bankruptcy petition.? And as occurred here
withrespect to the boat, the fallureto abide by this duty of disclosureis strong evidencethat adebtor, with
the requisite fraudulent intent, “concedled” property within the meaning of 8 727(a)(2). Groman v.
Watman (In reWatman), 301 F.3d 3, 9 (1% Cir.2002); Superior Nat'| Bank v. Schroff (In re Schroff),
156 B.R. 250 (Bankr. W.D.M0.1993); Cobb v. Hadley (Inre Hadley), 70 B.R. 51, 53 (Bankr. D.Kan.
1987). Nevertheless, honest mistakes can and do occur.

To distinguish betweenan honest mistake and awrongful intent, two considerations are hdpful: (1)
the extent and the degree of the misnformation; and (2) whether there existed a mative to provide the
misnformation. In re Pier, 310 B.R. 347, 358 (Bankr. N.D.Ohio 2004). When set againg the
circumstances of this case, the existence of an honest mistake is Smply not credible. In more detail, it
stretches the imagingtion that in the month immediately preceding a bankruptcy filing, one would Smply
“forget” that they trandferred to their brother a 26 foot boat. Additiondly, consdering that the transfer of
the boat wasto abrother, two strong mativating factorsto conceal the transactioncome to mind: the desire
to retain a beneficid use of the boat; and/or a desre to protect a family member from having ther
ownership interest inthe boat avoided by the bankruptcy trustee. See 11 U.S.C. § 548 (trustee savoiding
powers asit relates to fraudulent transfers). This same reasoning dso carriers over to the Defendant failing
to disclose the postpetition transfer of his automobile.

2

For example, see question 7, entitled “Gifts” and question 10, entitled “Other transfers’ on the
satement of financid affairs that must be completed by the debtor. 1007(b)
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At the time hefiled for bankruptcy reief, the Defendant dill held legd title to a1959 Corvette; but
like the boat, the Defendant failed to disclose the existence of this interest in his bankruptcy petition. To
explain thislack of disclosure, the Defendant testified to the effect that the buyer wasremissin having the
vehicle title changed so as to reflect the proper owner. Carried then to its logical conclusion, it is the
Defendant’ s position that, in good faith, he did not believe he was the owner of the vehicle a the time he
filed for bankruptcy.

Sill, evenif thisweretrue, and the transfer of the vehicle occurred prepetition, the Defendant was
dill under aduty, as he waswiththe boat, to disclosethe sde of the vehicle (unless, of course, the transfer
occurred morethanone year prior to the bankruptcyfiling, but thereisno convincing evidencethat thiswas
the case). No such disclosure, however, was made. And in a previous case, dso involving a vintage
Corvette, this Court noted the obvious: “thereis virtudly no possibility that the Defendants could have been
unaware that they owned a 1963 Corvette. . . .” Hunter v. Sowers(Inre Sowers), 229 B.R. 151, 157
(Bankr. N.D.Ohio 1998). Thus, regardless as to whether the sale of the transfer of the vehicle occurred
prepetition or postpetition, the Defendant is placed in the virtudly untenable position of having to explain
why he smply forgot to disclose hisinterest in a vintage automobile. And, again like the boat, no vidble
judtification was offered.

Consequently, for dl these reasons, the only logicad concluson that can be drawn is that the
Defendant, by failing to list the disposition of both his boat and his vehide inhis bankruptcy petition, sought
to keep these transactions secret. Therefore, when set on top of those other indicia of fraud previoudy
andyzed, the overwhelming weight of the evidence in this case supports a finding that, as applied to 8
727(8)(2), the Defendant acted withthe requisite intent to defraud. Assuch, heisnot entitled to the benefits

of a bankruptcy discharge. Moreover, those conclusions drawn from the Defendant’ s complete lack of
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candor in his bankruptcy petition also carry over to the second statutory ground raised by the Plaintiff to
deny the Defendant’ s discharge.

In seeking to have the Defendant’ s discharge denied, the Plantiff dso cited to § 727(a)(4)(A),

which provides.

(& The court shall grant the debtor a discharge, unless—

(4) the debtor knowingly and fraudulently, in or in connection with the
case—

(A) made afase oath or account].]

Brokendown, the necessary e ementsto maintain asuccessful actionunder this exceptionto discharge are:
(2) the debtor made a statement while under oath, (2) the statement was fdse, (3) the Satement related
materially to the bankruptcy case, (4) the debtor knew the statement was fase, and (5) the debtor made
the statement withfraudulent intent. Inre Sowers, 229 B.R. at 158. Inthismeatter, theexistenceof dl these
elements easlly fdls into place. Explained in order of enumeration: the sgning of a bankruptcy petition
condtitutes a satement under oath; by omitting information from his bankruptcy petition, the Defendant
made a fase gatement; and given the possible benefit the omitted assets may have had on his bankruptcy
estate, the statement may be said to have “materialy” related to the Defendant’ s bankruptcy case.®

3

See Clean Cut Tree Serv., Inc. v. Costello (In re Costello), 299 B.R. 882 (Bankr.N.D.II1.2003)
(schedules and statements of finandd affairs congtitute statements under oath); Bank of India v.
Sapru,127 B.R. 306, 314 (Bankr. E.D.N.Y.1991) (afact is materid if it may concernthe discovery
of assets).
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With respect to the last two ements—which go to the culpable mentd state of the debtor — the
standard necessary to support afinding of knowingly making afase satement with the intent to defraud
is, for dl practicable purposes, identica to the standard required to support afinding of fraudulent intent
under 8§ 727(a)(2). Fokkena v. Tripp (In re Tripp), 224 B.R. 95 (Bankr. N.D.lowa 1998). As such,
those findings and conclusons made with respect to § 727(a)(2) equally support a finding that the
Defendant knowingly mede afdse statement while acting withthe intent to defraud. Consequently, with all
of itsrequirementsbeingmet, 8 727(a)(4) a so operatesto deny the Defendant the benefits of a bankruptcy

discharge.

A find point of observation. As an overall explanation for his failure to disclose his boat and
Corvette, the Defendant adlocated blame onhis attorney. And, in limited Stuations, a debtor’ sreliance on
the inaccurate advice of an attorney can, if taken in good faith, operate as a defense to those provisons of
§ 727(a) which, based upon a debtor’s wrongful intent, operate so as to deny discharge. First Beverly
Bank v. Adeeb (In re Adeeb), 787 F.2d 1339, 1343 (9" Cir.1986). The weakness with this argument

in this particular case, however, istwofold.

Fird, in the years in which he has practiced before this Court, nothing has caused this Court to
question ether the ability or the ethics of the Defendant’s attorney. To the contrary, from this Court’'s
perspective, the Defendant was well and competently represented in the instant matter. Secondly, based
upon the role of legd counsd in the bankruptcy process, mere dlegations as to the inaccurate advice of
counsel will not suffice; corroborating evidence must be offered. But here this did not occur, with the
Defendant only making vague statements as to how he was provided with improper advice. Thus, without
the introductionof corroborating evidence, — for example, a document showing that the Defendant’ slegd
counsel knew or should have known of the existence of hisboat and Corvette— the Defendant’ sassertions
relating to the inaccurate advice of legal counsd must be entirely discounted.
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In reaching the conclusons found herein, the Court has considered dl of the evidence, exhibitsand
arguments of counsd, regardless of whether or not they are specificdly referred to in this Decison.

Accordingly, itis

ORDERED that, pursuant to 11 U.S.C. 88 727(a)(2)/(4), the bankruptcy discharge of the
Defendant/Debtor, Richard Newell, be, and is hereby, DENIED.

It is FURTHER ORDERED that as againg the Defendant, Carol Newell, this Complaint, be,
and is hereby, DISMISSED.

ItisFURTHER ORDERED thatthe Clerk, U.S. Bankruptcy Court, serve anotice of this Order
upon the Debtor, Attorney for Debtor, the Trustee, and dl of the Creditors and Partiesin Interest.

Dated:

Richard L. Speer
United States
Bankruptcy Judge

Page 11



